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Appéllants, landowners and a developer whose request to
rezoné a parcel of land.was denied bj'the Lawrence City
Commission, appeal the district court’s dismissal of their com-
plaint alleging civil righta'ahd.antitruSt Qioiations'for failure
to state a cause of action for which relief could be granted. See
Fed. R. Civ. P. 12(b)(6). When raviewing the summdry dismissal of
a complaint,'we view the facts in the light most favoréble to the
plaintiff. Lessman v. McCormick, 591 F.2d 605, 607 (10th Cir.

©1979), |

I.
i Appellant Jacobs, Visconsi & Jacobs Company holds an option

~to purc¢hase a tract of land owned by éppellgnts_Armstrong and
Grisham. The land is located on the southern edge oijawfence,
Kansas.. Appellants sought to rezone the property from single-
fémily residential to general commercial for'fhefpurposé'of devel-
oping a suburban shopping méll. They flrst filed an application
for rezoning in Februaﬁj 1979. The.city planning commission
recommended denial of.the rezoning proposal, which was affirmed'bj

the city commigsion on March 17, 1981.

After & failed attémpt by JVJ at a joint venture to.develop a
downtown retail éhopping cehter, appellants again filed a rezoning
application for the Armstrong and Grisham property on July 13,
1987, In the period between the two'épplicatiOns, the city plan-
ning commission adopted a comprehensive downtown plan. Thé down-

town plan purportedly amended Plan ’'95, the city’s comprehensive

D
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- development plan enacted pursuant to Kan. Stat. Ann..s 12-704
(1982). The stated policy of.the downtown and development plans
is to support thé central business districtsof Lawreﬁce as the
region's'bnly retail ceﬁter. Té that end, the downtown plan
favors reduction of competition for downtown business interests.
In furtherance of the plan, the city commission appointed a down-
town impfovement committee to provide assistance and advice on

downtown development issues.

On August 8, 1987, the downtbwn imﬁrovement conmittee con-
c¢luded that the JVJ proposal, along with two'other propos&ls_to
develop suburban retail malls, could threaten the downtown’ s role
as the retail core of the city. It recommended that the city pur-

' sue a large-scale developmént in the downtown area. The downtown
improvement committee also approved a statement opposing appel-
lants’ reﬁoning.application. The statement was presented at a

publid hearing on appellants’ rezoning request.

The city’s ﬁlanning commission also issued a reporﬁ opposing
the three applications for rezoning based in part oﬁ their poten-
tial negaﬁive effect on the downtown retail area. After a public
hearing on appellants’ application, which spanned over three SQpaQ
rate meetings, the plahning commission voted unanimously to recom~
mend denial of the applicatidn to the'city commission. Meanwhile,
the downtown improvement committee endorsed a plan to rejuvenate

the downtown area and outlined a financing scheme to achieve its
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objectives,

- After the planning commission issued its recommendation, JVJ
filed with the city commission a request for the disqualification
of one of more of the commiésion'é ﬁembers from the consideration
of its rezoning application for reasons of bias or prejudice. _.
Commissioner Schumm is the prdprietor'of four businesses.locatéd
in.the downtown area. Commissioner Amyx owns real estate in down-
town Lawrence and is also the proprietor of a business located
there, In a.d(iiti'o:m,r Commissioner Coﬁstance ﬁas an active meﬁber'
of the downtown improvement committee during 1lts analysis of 5VJ'S
rezoning application. JVJ aiso stated its concern that many of
the commission members had prejudged the merits of its re#oning

regquest.

On April 12, 1988, the city dommiésion adbpted the planning_
- commission’s findings of fact. It then voted unanimously'to.
adcapt the.planning commission’s recommendation to deny appél—
lants’ rezoning request. None of_the-commissioneré disqualified

themselves from considering the application.

On May.lo, 1988, appellants filed a five-count complaint in
the district court against the City of Lawrence, its city
commissioners and the city~county plannihg commission. The coﬁu
plaint seeks both monetary and injunctive relief. Four counts
allege deprivation of constitutional rights in violation of 28

U.S.C. § 1983 (1988). The complaint alleges that appellants were

e
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denied procedural due process, equal protection, and substantive
due process. Appellants also allege that they were deprived of
property without just compensatidn. The final count alleges a
violation of federal antitrust law. After appellees filed a.
motion to dismiss the complaint, appellants voluntarily-withdréw
the count that alleged a taking without just compensation. See

Fed. R. Civ. P. 41(a)(2).

The district court dismissed the remaining four counts pursu-
ant to Fed. R. Civ. P. 12(b)(6) for failure to state a cause of
action.for which relief could be granted. Jacobs, Visconsi &
Jacobg Co, v. City of Lawrence, 715 F. Supp. 1000 (D. Kan, 1989).

" The district court dismissed appellants’ procedural and substan-
tive due process claims after concluding that appellants’ rezoning
application did not pfesent a property interest'sufficient.to_
trigger due process'protection. -The court next found appellants’
equal protectiop claim deficient. It concluded that appeilants .
did not allege two identifiable groups that were treated differ-
ently, BEven if appellants were to'allege unequal treatment, the
district court reasoned, the denial of appéllants' rezoning
‘application was rationally reiated to a legitimate purpose.
Finally, the district court found that appellees’ actions were
entitled to state action immunity for the alleged antitrust viola=-

tion.

Appellants appeal the judgment of the district court on each

of the four counts. We review de novo a district court’s

e
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 dismissal of a cdmplaint pursuant to Fed. R. Civ. P. 12(5)(6) for
failﬁre to state a ciaim.for which reiief could be gfanted.
Swanson v. Bixler, 750 F.2d 810, 313 (10th Cir. 19ﬁ4). We will
uphdld a dismissal onl& when it'appears that the-plaintiff-can
préve no set of facts in_supﬁort of the claims that would entitle

the plaintiff to relief. Hishon v. King g'Spaulding, 467 U.5. 69,
73 (1984); Pike v. H;ssion, 731 F.2d 655, 658 (10th Cir. 1984),

II.

By its terms, a plaintiff states a cause of action under
section 1983 when the plaintiff alleges both the deprivation of a
federal right and that the defendant acted:under color of state

1

law. Lessman, 591 F.2d at 609. The parties do not dispute that

appellees’ actions were taken under color of state law. The issue

before us, therefore, is whether appellees’ actions deprived
appellants of a federal right. We address, in turn, appellants’
claims relating to procedural due process, equal protection and

substantive due process.

1 Section 1983 of the Civil Rights Act of 1871 provides, in
relevant part: _ : '

Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of any State
. « . subjects, or causes to be subjected, any citizen
of the United States or other person within the
jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution
and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper
proceeding for redress.

28 U.8.C. § 1983 (1988).



- Appellate Case: 89-3082  Document: 01019301404 Date Filed: 03/05/1991 Page: 7

A. Pﬁﬁcedural Due Process _ _

Appell&nté initially argue that they were denied an oppor-
'tunity to bring their rezoning applicatioh before a fair and
impartial tribunal. They emphasize thé pefsonal interest of two
of the council members in the downtown area and the involvement of
another on the downtown imprOvemeht committee. Appellants also
allege that many of the commissioners had prejudged_appellants'
rezoning application. They contend that the city commissioners’
consideration of the application was therefore tainted with bias

‘and prejudice.

Procedural due process guarantees apply only to those liberty

and property interests encompassed by the fourtaenth'amendment.'1

Board of Regents v. Roth, 408 U.S8. 564, 569 (19?2).' To sustain
their cauée'of;aétion under section 1983, then, appellanté:musp

first allege'a'property interest sufficient to warrant due process

protection. Curtis Ambulance, Inc. v. Board of County Comm'rs,
811 F.2d 1371, 1375 (10th Cir. 1987). A property interest pro-
tected by'the due process clause résults from a legitimate claim
of entitlement created and defined "by existing rules or under-
standings that stem from an independent sburce such as state law."
. Bg;n at 577. When analyzing whether a plaintiff presents a legit-
imate claim of entitlement, we focus on the degree of discretion

given the decisionmaker and not on the probability of the deci-

gion’'s favorable outcome.2 Carey v. Piphus, 435 U.S. 247, 266

2 1n goldberg v. Kelly, 397 U.S. 254 (1970), for example,
financial aid recipients whose benefits had been terminated

without a hearing were found to possess a legitimate claim of

-
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| (1978);_'Appellants must thereforé'demonsﬁraté_that.theré is a set
of conditions the fulfillment of which Wou1d give rise to'a legit-
imate expectation to the.fezonihg-of thelr property. IOtherwise,
the city*s_decisicnmaking.lacks sufficient substantive 1imi£ations
to invoke due process guarantees. See Walker v. Kansas City, 911
F.2d 80, 94 (8th Cir.), gert. denied, 111 8. Ct. 248 (1990);
Spence v. Zimmerman, 873 F.2d 256, 258 (1lth Cir. 1989); RRL
Realty Corp. v. Southampton, 870 F.2d 911 (2d Cir.), gert. denied,

110 So Cts 240 (1989); g ng Auto Parts: I__IlCo V. JOhnSOI'l; 758 F.2d :
54 (2d Cir. 1985). | B

" We lock to Kansas.statutés-and case law to determine the
‘legitimacy of appellants’ claim. See Gunkel v. Emporia, 835 F.2d
1302,.1305 (10th Cir. 1987). The Kansas City'Planning and Sub-

division Regulations requiré that a zohing crdinance be reasonabie
and prescribe procedures by which a c¢itlzen may challenge a par-

. ticulai ordinance. ﬁgg.Kah. Stat. Ann; §§ 12-712, 12-~715 (1982).
The.feaaoﬁableness standard was extendéd to a city?s refusdl to .
rezone property by the Kansas Supreme Court in Qolgeg v. Overland
ngk, 584 P.2d 130 (Kan.'1978),_and ita'prOgeny. See Lgngag V.,
City Council of Overland Park, 767 P.2d 1290 (Kan. 1989); K=§
Center Co. v. Kansas City, 712 P.2d 1186 (Kan. 1986); Taco Bell v.
Mission, 678 P.2d 133 (Kan. 1984); Security Ngt'i Bank v, Olathe,

entitlement worthy of due process protection. Even though the
recipients had not demonstrated they were within the terms of
statutory eligibility, the Court reasoned that the existence of
concrete rules to establish entitlement was sufficient to confer
upon the applicants a right to a hearing,

-G
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589 P.2d 589 (Kan. 1979). 1In leden, the state court set  forth
‘six factors that it felt "would be well for a zoning body to bear
in mind when hearing requests for change."3 id. at 136. Appel-
lants afgue that, in light of the Kansés'court's enumeration of
these factors, substantive restrictions have been imposed on the
government’s decisionmaking power sufficient to confer due process

rights upon the applicant.

We agree with the district'cqurtfs conclusion that the state
law’s requirement that.zoning decisions bhe reasonable, even as
‘modified by the factors enunciated in Golden, is insufficient to
confer upon the applicént a legitimate-claim_pf_entitlement.. As
the Kansas Supreme_Court_later adknowlédged; the Golden fgctors
are clearly meant only'aa suggestions. Landau, 767 P.2d at 1294.
Zoning bodies generally are granted wide discretion iﬁ their.zon;
ing decisions, gee Combined Inv. Co. v. Roard 6 u.ler- ou t.

c ‘rs, 605 P.24 533, 543 (Kan. 1980), and “[r]easonableness

remains the standard of review.," Golde , 584 P.2d at 137; see

3 Those factors aret

(1) The character of the neighborhood;

(2) the zoning and uses of properties nearby; '
{3) the suitability of the subject property for the
uses to which it has been restricted;

4{ the extent to which removal of the restrictions

1l detrimentally affect nearby property;

(5) the length of time the subject property has
remained vacant as zoned; and

(6) the relative gain to the public health, safety, and
welfare by the destruction of the value of plaintiff 8
property as compared to the hardship imposed upon the
individual landowner. _

Golden, 584 P.2d at 136.
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also ggggggtz;ﬂggil;gggh, 589 P.2d 589 (district court did not
rely unduly on ledgn factors.when overturning city’s refusal to
grant rezoning, but instead correctly baSQd'its_decision on ulti-
mate issue of reasonableness). Kangsas law does not therefore arm
appellants with sufficient "rules or mutually explicit understand-

ings that support [their] claim of entitlement" to the rezoning of

- their property. Perry v. Sindermann, 408 U.S. 593, 601 (1972).

Appellants also correctly point out that the Kansas courts |
characterize the rezoning pﬁocess as quasi-judicial. See gg;ggn,'
584 P.2d at 135. They argue that this characterization binds this -
court for the purpose of determining whether applicants poaseés a
property interest. Once the process is recdgnized as quasi-
judicial, appellants argue, procedural due process guarahtees must

attach to the proceeding.

Appellants' argument may have merit if appellees were
.attempting to escapé notice and hearing requirements by asserting
application of the "legislative act" doctrine to an interest
clearly protected by the Due Process Clause. See Harris v.
Riverside, 904 F.2d 497, 502 (9th Cir. 1990). The classification
of the rezoning application process as quasiujudicial by the
Kansas Supreme Court, however, does not further appellants’ expec-
tation of a property interést or otherwise place substantive limi-
tations on official discretion. (Cf, Burns v, Sullivan, 619 F.2d
99, 105 (lst Cir.), cert. denied, 449 U.S. 893 (1980) (that state

=-10=
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law.prescribea'certain procedures does not neceséarily ralse those

prqdedﬁrQS-to federal constitutional dimension).

Although property interests are defined by state law, we
belleve that the classification by the state of the particular
procedure due the applicant is Lnsufficient,.in itself, to bring

that interest within the protection of the Due Process Clause.4

¥ appellants’ citation to Littlefield v. Afton, 785 F.2d 596,
602 (8th Cir. 1986), to support its argument that the quasi-.
judicial character of the proceéeeding significantly and
substantially restricts the discretion of the decisionmaker is
misplaced., There, the court held that an applicant had a
protected property interest in a building permit. It based its
conclusion, however, on an ordinance that required issuance of a
permit upon the applicant’s compliance with certain conditions.

It did not rest its holding on the quaai judlcial character of the
application process. _

We also note the following remarks of Juatice Stevens:

The fact that codes regularly provide a procedure for
granting individual exceptions or changes, the fact that
such changes are granted in individual cases with great
frequency, and the fact that the particular code in the
record before us contemplates that changes consistent
with the basic plan will be allowed, all support my
opinion that the opportunity to apply for an amendment
is an aspect of property ownership protected by the Due
Process Clause of the Fourteenth Amendment.

City of Bastlake v. Forest City Enter., Inc., 426 U.S. 668, 682-83
(1976) (Stevens & Brennan, JJ., dissenting). : _

This passage may demonstrate the belief of at least two
Justices that the availabllity of a mechanism to change the zoning
of property confers upon the landowner a property interest. Even
there, however, Justice Stevens recognized that the decisionmaker
under the ordinance before the Court was required to grant
rezoning requests consistent with the common plan. No such

- requirement exists here. As we have already concluded, the city
commigsion’s action need only be reasonable. The application
process does not therefore impose significant substantive
restrictions on the commission’s action. See Parks v, Watson, 716
F.2d 646, 656-57 (9th Cir. 1983). '

wll-
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Sgg Curtis Ambulance, 811 F.Zd at 1377 and n.2. See g;gg_ﬁhgl;gg.'
v. College Station, 780 F.2d 475, 482 (5th cir.) (en banc), gert.
denied, 477 U.S. 905 (1986) (the quasiéjudicial nature of zoning
decisions does not by itself trigger élprocedﬁral due prdceas |
iﬁquiﬁy or otherwise create a property right); The,Supfeme Court
has recogniéed that the mere existence of an entitlement to a
hearing under state law, without further substantive limitation,
does not give rise to an independent substantive libeﬁty interest
protected by the fourteenth amendment. See 0Olim g. Wakinekona,
461 U.S. 238, 249 (1983); Hewitt v. Helms, 459 U.S. 460, 471

(1983) (procedural structure regulating the use of administrative
segregation does not necessarily create a protected liberty

interest). We believe that the principle cited'in'OLLm and Hewitt .

applies equally as well to property interests., See generally Paul

v. Davig, 424 U.S. 693, 710-11 (1976).

In Olim, prison regulatiqns :equired_a hearing before an
impartial program committee'prior'td_the transfer of a-prisoner
that.involved a grie&ous loss to the inmate. .The regulations 
required that the committee make a recommenddtion after the hear- -

ing to the administrato:'of thé prison, who would then decide what
action to'take. The regulations contained no standards governing
the administrator’s exercise of discretion. The Court in Olim
concluded that, because the state created no substantive limita-
tions on the discretionary.power of the administrator, the avail-

ability of a hearing to the prisoner did not provide a basis for

]2
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“invoking the protections df'the Due Process Clause. Ol;m, 461
U.S. at 249.

Similar to procedural protacﬁion of.liberty ihterests, proce-
" dural protection of property has been recognizéd as a valid safe-
guard of "interests that a person has already acquired in épecific
benefits" and as a means "to protect those claims upon which .
people fely in their daily lives." Roth, 408 U.S. at'576, 577,
If the decisionmaker is granted a broad range of discretion, the
applicant 1s seeking neithéf an interest that he ox she haé'
already acquired nor a claim upon which he or she should rely,
regardless of the characterization of the prqcess_involved;s
"Process is not an end in itself, Tts constitutionai purpose is
to_protéét a substantive interest to which the individual has a

'legitimate-claim of entitlement." QOlim, 461 U.S. at 250.

B. Egual Protection

The Equal Protection Clause requires that no state "deny_to
any person withip its jurisdiction thé equal protection of the
laws." U.S. Const. Amend. XIV. A violation of egual protection

occurs when the government treats someone differently'than another

who is similarly situated. See gleburne_v. Cleburne Living

> Compare Fuentesg v. SBhevin, 407 U.8. 67 (1972) (possessory
interest of appellants to household goods purchased on installment
contract sufficient to invoke due process safeguards); Perry v.
Sindermann, 408 U.S. 593 (1972) (scheool’s de facto tenure policy,
arising from rules and understandings officially promulgated and
fostered, provided the respondent with a sufficient expectancy to
confer upon him a right to a requested hearing).

13-
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Center, Inc., 473 U.s. 432, 439 (1985); Lgnﬂmﬁrg Land Co., v,
Buchanan, 874 F.2d 717, 722 (10th Cir. 1989). Appellants claim

that the commission’s application of Plan '95, the city’s compre-
hensive land use plan; treats those déveiopers who seek to develop
shopping malls at suburban locations differently than those who

' seek to develbp property in the downtown area.

- The district courﬁ dismissed appellants’ equal protection
claim after it concluded that appellants failed to allege the
existence of two identifiable groups whom the city treated differ-
ently. It reasoned that deveiopars_are.treated-equally because
they all are allowed to develop high density commercial uses in
the downtown area and all are fotbidden-to develop such uses_ih
the city’é edge. _it-alSo cqnciudéd that, in anylevent,.the
_alleged.unéqual.treatment rests on a rational bésis.f 715 ?._Supp.
at 1006, B | |

We believe that éppellants"complaint sufficiently alleges
facta demdnstrating unequal treatment of two similarly situated
ﬁeraons. As alleged by appelldnts,'the city is favorably disposed
to'thcsé developers seeking to rezone property in the downtown
area as é.reault of the city’s comprehensive plan. It is only ﬁhe
location of the proposed development that creates a different
result for a developer wishing to develop property on the out-
skirts of the city. That those developers with an interest in
developing on the outskirts of the city could change characteris-

tics to receive favorable treatment is of no consequence. At the

=14~
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time of thé apﬁlication process; the sole differénce'between the
two déﬁelopers is the location of their'planned development. "A
‘State cannot deflect an equal protection_bhallenge by observing
that in light of the statutory classification all those within the
burdened class are similarly situated, The classification must
reflect pre-existing differences; it cannot create new ones that

are supported by only their own bootstraps.” Wil;;gms v, Vg;mpnt,

472 U.S. 14, 27 (1985). Nor should it be allowed to withstand
sorutiny mérely by observing that an individual may change charac-

teristics to fit within the favored class.

By virtue of Plan ‘95, two similarly situated developers are
.treated differently based solely upon the location of the proposed
devélopment. We therefore believe that appellants suffiqiently
allege facts demonstrating unequal treatment bésed.SOlely upon a
statutory classification. Argumeﬁts'reiatihg to the differences
between the two classeélthat are reflected in the statutory clas-
sification go to the issue of reasonableness. They do not address
whether the classes are similarly situated. Otherwise,-ail rea-.
sonable classifications would necessarily distiﬂguish between two

groups that are, by their very nature, dissimilarly situated.

Appellants, however, still must bear the burden of demon-
strating the unconstitutionality of the challenged classification,
Parham v, Hughes, 441 U.S. 347, 351 (1979). Because the classi-

fication is not based on a "suspect class" and does not involve a

-15=
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‘"fundamental right", it need only have a reasonable basis to with-

stand constitutional challenge.6 Id.

We believe the district éourt correctly concluded that
retaining the vitality of the downtown area was a legitimate
interest of the c¢ity commission, Declinihg to rezone property in
a manner that would threaten the vitality of the downtown retail

area is rationally related to that purpose.

C. Substantive Due.Process

Appellants also raise here their argumenﬁ before the district
courf that appellees’ denial of their rezoning reguest deprived
them of substantive due process. In addition to a property ':
intéreat in their rezoning application, appellants assert a-sub~
stantive due process interest in making reasonable use of théir
'property free from arbitrary and capricious restrictions imposed

by the application of zoning laws.

Authority in this circuit is unclear on what interest is

required to trigger substantive due process guarantees, ompare

6 Appellants ask this court to engage in what they assert to be
an exacting rational basis standard set forth by the Supreme Court
in Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432 (1985).
There, the Court analyzed a city’s regulation of group homes for
the mentally retarded. Although the Court in Cleburne declined to
recognize the mentally retarded as a suspect class, it admonished
the city that a desire to harm a politically unpopular group was
not a legitimate state interest. Id. at 446-47. Even if we were
to read Cleburne to reguire that laws discriminating against his-
torically unpopular groups meet an exacting rational basis stand-
ard, however, we do not believe the class in which appellants
assert they are a member merits such scrutiny.

-16=-



| Appellate Case: 89-3082 - Document: 01019301404 Date Filed: 03/05/1991 Page: 17

Harris v, Blake, 798 F.2d 419, 424 (10th Cir. 1986), cert. denied,

479 U.S. 1033 (1987) (in order to present a claim of denial of
substantive due process, a plaintiff must allege a liberty or
property interest to which due procéss_guarantaes can attach);
Bren . Southern Colorado State College, 589 F.2d 475, 476 (10th

Cir. 1978) (same); Weathers v. West Yuma County §chddl Digt., 530
F.2d 1335, 1342 (10th Cir. 1976) (same), with Mangels v. Pena, 789

F.2d 836, 839 (10th Cir. 1986) ("Rights of substantive due process
are founded not upon state provisions but upon deeply rooted'.
notions of fundament&l personal interests derived from the
Constitution."). Even if we were to recognize such an interest
here, howevér; we must agree with the district court that appel-
lants do not state é_cause of action for which relief could be

granted,

Absent invidious discrimination; the presence of a suspect

class, or infrihgament of a fundamental interest, courté have

_ 1imited_their'review of_quasi—iegislative of quasi—judicial zoning .
decisions in the face of a substantive due process challenge to
determining-whether the decision was "arbitrary and capricious.”
village of Euclid yv. Ambler Realty Co,, 272 U.S. 365, 388 (1926);
RRI Realty Corp. v. Southampton, 870 F.2d 911, S14 n.l1 (2d Cir.),
gert. denied, 110 S, Ct. 240 (1989); Burrell v. Kankakee, 815 F.2d
1127, 1129 (7th Cir. 1987); Pace Resources, Inc. v. Shrewsbury
Township, 808 F.2d 1023, 1034 (3d Cir.), cert. denied, 482 U.S.
906 (1987); Shelton, 780 F.2d at 477. We are convinced that

7 The courts are not uniform in their application of the arbi-
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appellants did not allege facts sufficient to demonstrate that the
commiaaion's_refusal to rezone appellants"prOperty-violated that
standard. The report issued by the downtowh_improvémént committes
advised the city commission that JVJ’'s proposedﬁéuburban shopping
mall would defeat the goals the city enumerated.in.Plan.fQS. Its
action therefore furthered the legitimate purpose of protecting

the vitality of the downtown business district.

| IIT.

Appellants finally allege that the commigsion engaged in
anti—competitive_activity in violation of the Sherman Act. See 15
U.5.C. §§ 1, 2 (1988), Appellants challenge.the district court’s
conclusion that appellees’ were immune from:auit under the state
actidn.doctrine. 'They argue that the city's adtions were not a
réasonably foreseen consequence of their zoning authority. Ia
addition, appellants contend that the financial intérest in or

personal preference for doWntdwn_development of the commissioners

trary and capricious standard in zoning ordinance cases. RRI :
Realty, 870 F.2d at 914 n.l. If the application process is deter-
mined to be quasi-judicial, courts require that the articulated
basis for the decision have a rational relationship to a legit-
imate state interest. $See, e.g., Shelton, 780 F.2d at 489 (Burn,

- Politz, Johnson, Williams, JJ., and Tate, C.J., dissenting). If
the process is characterized as quasi-legislative, however, the
court need only find a rational reason upon which the decision
could have been based. See, e.¢g.,, Spence, 873 F.2d at 261; RRIL
Realty, 870 F.2d at 914, We need not determine here which stand-
ard should apply to the City of Lawrence rezoning process for the
purpose of analyzing appellants’ substantive due process claim.
Nor need we determine whether federal courts should give deference
to the designation of a procedure as quasi-~judicial or guasi-
legislative by a state court in the face of a constitutional chal-
lenge. Under either standard, appellants have established neither
facts nor argument upon which relief could be granted.

-18-
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deetroys any immunify granted to actions taken pursuant to state

authority.

Federal antitrust laws.do_not.apply ﬁo anti-competitive acts
that derive their auﬁhority from the 5tate in the exercise of its
sovéfeign powers. Parker v, Brown, 317 U.S. 341, 350 (1943).
Municipalities are not immune from antitrust liability, howevér,
merely because they are a subdivision of the state. Their actions
are exempt only if pursuant to a "clearly articulated and affirma-
tively expreésed" state policy to "displace competitibn with regu~
lation or monopoly service." fayette v, Loui a_ Power & Light
Co., 435 U.S. 389f 410 (1978) (plurality opinion). "A state
policy is considered clearly articulated and affirmatively
expressed if the.statutory provision empowering the_municipality's

action plainly shows that ‘the legislature contemplated the kind

_ofladtion complained of.’" Town of.Haliie v. City of Fau Ciaixg,
471 U.8. 34, 44 (1985) (quoting'Lgﬁaxette, 435 U.S. at 415);'§gg
' unity C unications Co, .. ity of Boulder, 455 U.S. 40,

50-51 (198§)¢ We theﬁefore analyze the applicability of the state
action immunity exception to a municipal_action'in two stepss

.- First, the sﬁate legiaiature must have authorized the action under
challenﬁe. Second, the legislature must have intended to displace
competition'with regulation, Qberndorf y. City and County of
Denver, 900 F.2d 1434, 1438 (10th Cir.), cert. denied, 111 S. Ct.
129 (1990) (citing Areeda, Antitrust Law ¢ 212.3a at 53 (1982

Supp.)). Appellees point to the Kansas Urban Renewal A.ct,8 Kansas

8 Kan. stat. Ann. §§ 17-4742 through -4762 (1988).

-]
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Redevélopment of Central Business District Areas Act,g

10

and Kansas |
zoning and planning provisions, and argue that these statutes

authorized the commission’s action.

| Urban_fenewal statutes have routinely been held to confer
state action immunity on municipalities. See Scott v, City of
Sioux City, 736 F.2d 1207 (8th Cir. 1984), cert. denied, 471 U.S.
1003 (1985); Miracle Mile Bssoc, v. City of Rochester, 1979-2
Trade Cas. ¥ 62,735 (W.D.N.Y. 1979), aff'd, 617 F.2d 18 (2d Cix.

1980). The Kansas Urban Renewal Act is no exception. See Russell

- ¥. Kangag City, 690 F. Supp. 947 (D. Kan. 1988). Appellants
contend,'hpwever, that appellees cannot find shelter under the
Kansas Urban Renewal Act because appellees were not acting pursu-

ant to that law when.they denied appellants’ rezoning'request.

We nevertheless believe that section 12-704 of the Kansas

City Planning and Subdivision'Regulations,ll in light of the state

?  Kan. Stat. Ann. §§ 121770 through -1779 (1989 Supp.).
10 kan. stat. ann. §§ 12-701 through -736 (1982).
11 Section 12-704 provides, in relevant part:s

The planning commission is hereby authorized to
make or cause to be made a comprehensive plan for the
development of such city and any unincorporated
territory lying outside of the city but within the
county in which such city is located, which in the
opinion of the commission forms the total community of
which the city is a part, . . . '

Such plan or part thereof shall constitute the
basis or guide for public action to insure a coordinated

2=
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policies set forth'in the Kansas Urban Renewal.Act and fhe Kansas
'Redévelopment of Cenﬁrai 3usinesa District A;eas.Act, provides_u
state authorization.sufficient to trigger the first pidng of the_
state action immunity doctrine. Here, the'General Assémbly of
Kangas has delegated to the commission the power to plan for'and
zone the location of buildings and the use of land for commercial
purposes in the c¢ity and the surrounding area, The Kansas Genefal
Assembly has also delegated to the commission the authority to
_pass:on the rezoning of the property upon the owner's request., It
has placed on the commission only the limitation that the response

to a rezoning request be reasonable.

Moreover, the city council’s denial bf appellants’“rezoning )
request, in our.opinion;'furthered'an affirmatively expreséed |
state policy to displace competition among landowners and users

- with local regulation by zoning and planning. Admittedly, section'
12-704 does not_specificélly authoﬁiZQ the denial of a_rezoning
réQuest if thé downtown business district would be threatened by
the proposed development. Nevertheless, such a result is a suf-
ficiently foreseeable consequence of the provision relied upon by
the city commission to cloak its members with state action |

immunity. See Sterling Beef Co. v, Fort Morgan, 810 F.2d 961 964'

(10th Cir. 1987). "[A]n adequate state mandate for

and harmonious development or redevelopment which will
bast promote the health, safety, morals, order,
convenience, prosperity and general welfare as well as
wise and efficient expenditure of public funds.

-21-
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anti-competitive activities.of cifies and other subordinéte |
governmentalIUnita exists when it is found ’‘from the authority
given a governmental entity to operate in a pérticﬁlar area, #hat
the legislatufe contemplated the kind of action complained of.’"
Lafayette v, Louisiana Power & Light Co.,, 435 U.S. 389} 415 (quot-
ing Lafayette v. Louisiana Power & Light Co., 532 F.2d 431, 434

(S5th Cir. 1976)). It generally is recognized that the power to
zone and rezone necessarily has foreseeable anti-competitive
effects.  See Boone v, gedevglbgmeht Agency of San Jose, 841 F. 2d
886, 890 (9th Cir.), cert. denied, 488 U.S. 965 (1988); La Salle
Nat’l Bank v. Du Page, 777 F.2d 377, 383 (7th Cir. 1985), gert.
denied, 476 U.S. 1170 (1986).

In addition, the Kansas 1egislatﬁre has specifically author-
ized the ciﬁy's use of its'zéning powers to aid urban renewal.
Kan. Stat;'Ann._§§_17-4744, -4748(h). .Though thé city commission
did not act under the authority of this legislation, it is never-
ﬁheless clear that the stéte authoiized the cbmmiﬁéion to use its
zoning poweré to sustain the vitality of the city center. We
believe this mandate, along with the general zoning provisioha,
sufficient to shield the city commisgion from an antitrust-

claimxlz

12 Because we find the city council’s refusal of appellants’
request to rezone the subject property shielded by the state
action immunity doctrine, we do not address the district court’s
determination that the actions of the appellees are protected

under the Noerr-Pennington doctrine. See United Mine Workers v.
Pennington, 381 U.S. 657 (1965); Eastern R.R, Pres. Conf, v.

Noerr Motor Freight, Inc., 365 U.S, 127 (1961). We note that
-2
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Appellants, hoﬁever, point to thé Court's-opinioh ih-Bg;hg;
where it réserved judgment on situatiqns where "the state or its
municipality becom[es) é participant in a private agreement or
combination by others for restraint of trade." Pérker, 317 u.Ss.

at 351-52. Appellants contend that.such a conspiracy exists here.

We'believe that appellants? allegations of self-dealing by
the commissioners are insufficilent, in the situation presénted
here, to take the commission’s action outside the state action
immunity doctrine. At.the outset, we note that appellants do not
allege that the city commissioners éngaged in illegai or fiauduw
1ént actions. Compare Westborough 11, Inc, v. C of Cape
Girardeau, 693 F.2d 733,.746 (8th Cir. 1982), cert. denied, 461
U.S. 945 (1983) (circumstantial evidence of illegal or_frauduleht:
actions deprived defendants:of_atate actibn.immunity) with Scott,
736 F.2d at 1215 (absent allegation of bribery or other illegal
acts, council may invoke state action immunity doctrine upon a
proper showmng of authorization) Nor do appellants allege that
.the denial of JVJ's rezoning request was solely'to further-thé
private anti-competitive purposes of the commissioners._ ngpg;g

Omndi Qutdooy Adv,., Inc, v. Co gmh;g Qutdoor Adv. Inc., 891 F.2d
1127 (4th Cir. 1989), ¢ert. granted, 110 8. Ct. 3211 (1990);

Figichelli v. Town of Methuan, 653 F. Supp. 1494 (D. Mass. 1987)
(state action immunity doctrine did not shield council that denied

appellants do not allege a conspiracy between the city commission
and a private citizen to whom Parker immunity does not apply.
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applicatibn for industrial'revénue bond_when'commissionéf con-
apired to preveht direct'competition'wiﬁh his phérmacy and no -
other applicant who met all requirements had been previously
denied). To the contrary, the commission’s action was in compll-_
ancé with ?1an ‘95, the city’ 5 comprehensive plan enacted pursuant
to section 12-704. Finally, appellants do not allege that the
municipality participated in a private agreement or combination
with another_for restraint of trade. The complaint; taken in the
light most favdrable to appellants, alleges fadts demonstrating
oﬁly that a few commissioners have a financiél interest in the
downtown'area.. The complaint does not allege that the commission
attempted'to restrain competition within the area properiy'zoned

for that.purpbse.

To allow such vague and unsﬁbst&ntiatad_allegations as are
presented here to strip municipalities of state.action immunity
~would render the'ggrker doctrine meaningless.: Appellants* objec-
tion to the'application of Plan ‘95 to'rézoning decigiong should

-be remedied through the political process rather than in the

federal courts.

Iv.
For the forego;ng reasons, we AFFIRM the order of the
district court dismissing appellants' complaint for famlure to

state a claim for which relief could be granted.
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